the inspector's belief  that he should have sampled during the 65 shifts
which had passed   (Tr.   91).     Mr.  Kulavik indicated that had he known in
advance  that   the  4-D section would be shut down he would have rearranged
his  sampling  scheduled,   but  that he had no role in the decision to
shut   the  section down  (Tr.   91).

Respondent-contestant Consolidation Coal Company  (Consol) ,   takes
the position  that   the cited standard has not been violated in this case
because ConsoJ. had  two fuU months within which to take the required
respirable dust  samples.     Since the 4-D Section was not in production
after August  18,   Cansol argues  that  the inspector acted prematurely
In  Issuing  the citation,   and that  compliance was impossible because the
section had been shut down  (Tr.   24-28),     In short,  Consol takes the
position  that under  the mandatory standard in question it has a full two
months within which  to  take its samples,  and that it has  the discretion
and option of  scheduling sampling at anytime during the two months sampling
period   (Tr.   63-64;   67-68).

MSHA counsel  conceded  that  the standard,  on its face,  allows a mine
operator  to  schedule its respirable dust sampling at any time during any
bi-monthly sampling period.    However,  counsel argued further that a mine
operator must advance some legitimate reason for ceasing production on
a section^   thereby  excusing itself from the requirement  that it take and
submit  five valid  respirable dust samples.    Counsel also argued that
any shut-down or cessation of production must be made in good faith and
that a shut down in production for the purpose of avoiding compliance
with  the  dust  sampling requirements of the regulation should not be
permitted   (Tr.   28-34).     On the facts of this case, MSHA's counsel takes
the position that since 65 production shifts elapsed from July 1,  1981,
to  the day  the section ceased production,  Consol had ample time to take
and  submit   the  required respirable dust samples  (Tr.   43).

MSHA's  counsel argued further that the Act,  as well as the cited
regulation,   imposes strict liability on a mine operator,  and even though
the standard permits an operator a full two months within which to take
its   respirable dust samples,  when the operator decides to shut down
production it must  show that  the shut down was made in good faith and
not  for  the purpose of avoiding compliance,  and that the shut down was
occasioned by circumstances which were unforeseen and outside its control
(Tr.   44).     Even  if it can establish these two factors,  MSHA s counsel
nonetheless  takes   the position  that if the samples are not taken,  a
violation is established,  but  that the two factors may be considered
in mitigation of any civil penalty which may be assessed for the violation
(Tr.   45-46).

MSHA's  counsel conceded that section 70.220 puts the burden on a
mine operator  to notify MSHA when there is a change in the operational

1903 was  in compliance  (Tr.   88).     The 4-D section was  also  in
